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BEFORE THE NATIONAL GREEN TRIBUNAL,
PRINCIPAL BENCH, NEW DELHI
O.A. NO. 298 OF 2020
IN THE MATTER OF :

Vineet Nagar ... Applicant
Versus

Central Ground Water Authority & Ors. ... Respondents

REPLY ON BEHALF OF RESPONDENT NO.15/SUCHEM
ORGANICS PVT. LTD.

MOST RESPECTFULLY SHOWETH :

1. At the outset, your answering respondent states that the
instant OA is totally misconceived, vexatious, frivolous,
motivated and is an abuse of the process of law and is,
therefore, liable to be dismissed. The OA styled as a public
interest litigation is nothing but a camouflage to foster business
disputes. No real and genuine public interest is involved in the
instant OA and it has been filed at the behest of certain vested
interests, who want to create monopoly in the field by getting the
legally operating units closed down by levelling absolutely false
allegations against them and by giving distorted version of facts.

If the resources of the legal system are allowed to be consumed



by such misdirected/motivated petitions purportedly filed in the
public interest, though in reality they have been filed to promote
personal/ business agenda, then it would lead to travesty of
justice. Therefore since the OA has been filed for oblique
considerations and not in public interest, same deserves to be

dismissed.

2. That your answering respondent denies all purported
grounds, submissions, allegations and contentions raised by the
Applicant in the OA which are contrary to and/or inconsistent
with what is stated herein. Nothing in the OA should be deemed
to have been admitted by your Answering Respondents for want

of traverse, unless specifically admitted hereinbelow.

3. That in the instant OA, the Applicant has primarily placed
reliance upon the orders passed by this Hon'ble Tribunal in
OA/840/2019 and OA/287/2020 and has sought similar
directions in the present matter. In this regard it is submitted that
some of the formaldehyde manufacturing units had challenged

orders dated 3.6.2021 passed by this Hon’ble Tribunal in



OA/840/2019 and OA/287/2020 before the Hon’ble Supreme
Court of India by filing Civil Appeal No0s.4795/2021 and 4902-
03/2021. The Hon’ble Supreme Court vide order dated
23.8.2021, was pleased to issue notice in the said matters and
also order stay of operation of aforesaid orders. Thereafter the
matters were heard at length on merits on 30.9.2021and even
the Applicant in the instant matter had also addressed
arguments on merits. The Hon’ble Supreme Court was pleased
to reserve judgment in the said appeals on 30.9.2021.
Therefore, since the Hon’ble Supreme Court is already seized of
the issue regarding requirement of prior EC for formaldehyde
units and the judgment in the matter is likely to be delivered any
time soon, it would be in the interest of justice to await the

outcome of the said matters before proceedings further.

4. That the primary grievance raised by the Applicant in the
instant OA is that the units manufacturing Formaldehyde are
operating without prior Environmental Clearance as mandated

under the EIA notification dated 14.9.2006. Without prejudice to



the other submissions of your answering respondent, as
enumerated in detail in the succeeding paragraphs, it is
submitted that as per the said EIA notification, prior EC is
required for new projects, which come in existence after the date

of issuance of the said notification. In the instant case, the unit

of your answering respondent was established in the year 1994,

i.e. much prior to the coming into force of the said notification.

Hence the case of your answering respondent would not fall

within the rigors of the said notification.

Notably even the expansion of the unit of your answering
respondent was done prior to EIA notification and requisite
permission in that regard were also obtained by it from the
authorities concerned. Unfortunately the main director of your
answering respondent namely Sh. Gouri Shankar Gupta, who
had set up the said unit and who was exclusively looking after its
day to day affairs, suffered brain hemorrhage and thereafter
went in COMA in the year 2015. Since then he continues to be

in COMA. All the important papers/documents pertaining to the



unit had been safely kept by him at a secret place, which was
exclusively within his knowledge. Though the permissions for
expansion had been received prior to the EIA notification,
however since the same had been safely kept by Sh. Gouri
Shankar Gupta at a place exclusively known to him, despite best
efforts, same could not be traced, as Sh. Gouri Shankar Gupta
went into COMA and nobody else was aware of the place where
he used to safely keep his documents. The current Director of
Your answering respondent even went to the office of RSPCB to
obtain the documents. However, unfortunately, their old record
was also not traceable and thus they had to open a new file in

respect of the unit of Your answering respondent.

Be that as it may, the fact remains the unit of your
answering respondent was established prior to EIA notification
and expansion was also made prior to the said date. Hence

rigors of the said notification would not be applicable to it.

5. Without prejudice to the contention of Your answering

respondent that the requirement of prior EC would not be



applicable to it, it is submitted that the alleged violation of “not
obtaining prior environment clearance” is neither intentional nor
willful but had occasioned  wholly  because of
error/ignorance/mistake on the part of the concerned authorities,
since the Pollution Board itself was not aware of requirement of
obtaining prior EC in respect of the industry in question. When
the Rajasthan State Pollution Control Board came to know about
the requirement of prior EC for the industry in question, it
realized its mistake and instead of wrongly penalizing the
industries who had already been granted consent to operate
without prior EC, took a policy decision vide order dated
19.8.2019 to allow such units who did not have prior EC, to

apply for EC and submit proof with the Board within 60 days.

Your answering respondent duly applied for EC within the
stipulated period and also furnished the bank guarantee as
demanded by RSPCB. Its application for EC is being processed
by MoEF and EC is likely to be granted to your answering

respondent shortly. Your answering respondent is otherwise



complying with all the environmental laws and has requisite
permissions and licences. The wunit of your answering
respondent is a totally “non- polluting” unit having “Zero Trade
discharge”. It is located in a Notified Industrial Estate. It is in
operation for last several years and there has never been any
allegation of any damage caused by it to the environment.
Therefore, keeping in view the fact that the activities/operations
of your answering respondent are bonafide and except for a
technical violation which is in the process of being remedied, it
has the permissions from relevant authorities, it deserves to be

allowed to operate its unit.

6. Furthermore, your answering respondent’s unit falls in the
category of Micro small and medium Enterprises as defined
under MSME Act, 2006. It falls in category B2 as per the Ministry
of Environment & Forest notifications and is situated in a notified
industrial Estate. Hence the conditions for obtaining EC for such
category of industries are much simpler. Importantly MoEF has

issued a draft notification in December 2018 for exempting such



category of industries in which your answering respondent’s unit
falls from obtaining prior EC, if they are covered under the

definition of MSME. Your answering respondent duly falls in the

definition of MSME and hence fulfills the said conditions. Even

otherwise your answering respondent duly complies with all the

environmental norms.

7. Still further, the MoEF has issued another draft notification
on 23.3.2020, wherein a mechanism has been provided for
dealing with such cases, where the units were in operation
without prior EC. As per the said notification, such cases would
be evaluated by the Appraisal Committee and if the Appraisal
Committee finds that such units can run sustainably under
compliance of environmental norms with adequate
environmental safeguards, the unit would be prescribed with
appropriate Terms of reference and thereafter the procedure for
grant of EC would be followed. In the instant case, as has been
demonstrated hereinabove, the application of your answering

respondent for EC is being processed by the Expert Appraisal



Committee. Thus, when the concerned ministry has itself
evolved a mechanism for dealing with such cases and the case
of your answering respondent is covered under the said criteria,
no directions, as sought for by the Applicant in the instant OA,

are required to be passed.

8. Moreover, prior to the aforesaid notification, MoEF had
issued another notification dated 14.3.2017, wherein a provision
was made for grant of ex post facto EC. The said notification
was challenged before the Hon’ble High Court of Madras by
certain environmentalists. The Hon’ble High Court rejected the
said challenge after holding that the court cannot altogether
ignore the economy of the Nation and the need to protect the
livelihood of hundreds of employees employed in the projects,
which otherwise comply with or can be made to comply with

norms. The said analogy applies to the instant case also.

9. Importantly, similar issue regarding operation of Cold
Rolled Stainless Steel manufacturing industry, without prior EC,

came up for consideration before this Hon’ble Tribunal in



OA/55/2019(W2Z), titled “Gajubha Jesar Jadeja vs Union of India
& Ors”. This Hon'’ble Tribunal after taking into consideration the
fact that the said industries were operating on the basis of valid
CTE/CTO and there was lack of clarity regarding applicability of
requirement of EC to the said industries, came to the conclusion
that opportunity should be provided to such units to fall within
the EC regime by granting a period of at least one year to
operate for the purpose. In the instant case also, Your
answering respondent is operating on the basis of valid
consents and permissions. The pollution control board and other
concerned authorities, themselves were not clear about the
applicability of EIA notification to such units. Hence the units like
Your answering respondent should be allowed to operate and

should be granted sufficient time to fall within the EC regime.

10.  Still further, substantial investment has been made on
setting up of your answering respondent’s unit. It was only
pursuant to the grant of CTE/CTO by the Pollution Board without

prescribing any requirement of prior EC, that your answering

10



respondent had set up and expanded the unit and expended
huge amounts in purchasing plant and machinery. It has taken
huge loans for setting up its unit and has to pay hefty monthy
installment for repayment of the said loan to bank. The livelihood
of several workers, labourers, suppliers etc. is dependent on the
said unit. There has never been any complaint against your
answering respondent unit for violating any environmental law.
There would not be any change in the manufacturing process
with the issuance of EC. Your answering respondent has
installed all requisite APCM. No additional APCM would be
required to be installed with the issuance of EC. The process
would remain the same and compliances would also remain the
same. It is only an unintentional procedural/ technical violation
which is in the process of being remedied. No pollution hazard
or environmental degradation is being caused by the operation
of unit of Your answering respondent. The unit of Your
answering respondent is contributing to the economy of the
country and is providing livelihood to large number of persons.

Hence a balanced approach needs to be adopted in the instant

11



case.

11. As regards, permission from Central Ground Water
Authority, your answering respondent has been duly granted

NOC by CGWA and same is valid till 6.1.2023.

A copy of NOC dated 9.6.1994 is annexed herewith and

marked as Annexure R-1, copy of MSME Certificate is annexed

herewith  and marked as Annexure R-2, copy of

acknowledgment slip for TOR is annexed herewith and marked

as Annexure R-3, copy of company master data is annexed

herewith and marked as Annexure R-4, copy of letter dated

19.8.2019 issued by RSPCB is annexed herewith and marked

as Annexure R-5, copy of Bank guarantee is annexed herewith

and marked as Annexure R-6,copy of notification dated

14.9.2006 issued by Ministry of Environment, Forest and
Climate change, Government of India is annexed herewith and

marked as Annexure R-7, copy of judgment dated 13.10.2017

passed by the Hon’ble High Court of Madras in W.P. 11189 of

2017 is annexed herewith and marked as Annexure R-8, copy

12



of Zero draft notification dated NIL issued by the Ministry of
Environment, Forest and Climate change, Government of India

is annexed herewith and marked as Annexure R-9, copy of draft

notification dated 23.3.2020 issued by Ministry of Environment,
Forest and Climate change, Government of India is annexed

herewith and marked as Annexure R-10, copy of order dated

12.2.2020 passed by this Hon’ble Tribunal In OA No0.55/2019 is

annexed herewith and marked as Annexure R-11,copy of reply

filed by State of Haryana before this Hon’ble Tribunal is annexed

herewith and marked as Annexure R-12, copy of order dated

16.8.2021 passed by Hon'ble Supreme Court is annexed

herewith and marked as Annexure R-13, copy of order dated

23.8.2021 passed by Hon'ble Supreme Court is annexed

herewith and marked as Annexure R-14, copy of order dated

25.8.2021 passed by Hon’ble Supreme Court is annexed

herewith and marked as Annexure R-15,copy of order dated

13.9.2021 passed by Hon’ble Supreme Court is annexed

herewith and marked as Annexure R-16, copy of order dated

30.9.2021 passed by Hon’ble Supreme Court is annexed

13
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herewith and marked as Annexure R-17, copy of NOC by

CGWA is annexed herewith and marked as Annexure R-18.

Hence it is evident that the unit of your answering
respondent is operating strictly in accordance with law and has
all requisite consents and permissions. Thus the instant OA

deserves to be dismissed qua your answering respondent.

In view of the submissions made hereinabove, the OA
filed by the Applicant deserves to be dismissed. Prayed

accordingly.

RESPONDENT NO.15

THROUGH COUNSEL

e

TARUN GUPTA
ADVOCATE FOR RESPONDENT NO.15
NEW DELHI B-7/50, SAFDARJUNG ENCLAVE MAIN
DATED : NEW DELHI - 110 029
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ANNEXURE-A-5

Rajasthan State Pollution Control Board
Headquarter, 4, Institutional Area, Jhalana Doongri,
Jaipur-302004
Phone: 0141-5159699, 5159604
Email:member-secretary@pcb, nic.in

OFFICE ORDER

The matter of applicability of provisions of Environment
Impact Assessment, 2006 on  Formaldehyde
Manufacturing unit was examined and it was observed
that the Formaldehyde Manufacturing is covered under
synthetic organic chemical listed at Sr.No. 5(f) of the
schedule 1 of EIA notification, 2006. Therefore to ensure
that provisions of EIA,2006 are complied with,
environmental clearance shall be sought in case of
Formaldehyde Manufacturing units before considering
the consent to Establish/Consent to operate
applications.

All pending consent to Establish/Consent to operate
applications of Formaldehyde Manufacturing units
shall be considered only after submission of
Environmental Clearance under EIA notification,2006.
In case of the units which have been granted consent to

Establish/Consent to operate on or after 14/9/2006,

24
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the unit shall be asked to submit Environmental
Clearance under EIA notification,2006, as soon as
possible, but shall apply at SEIAA/MOEF &
C(whichever is applicable) and submit evidence of same
to the State Board within a period of 60 days.

This bears approval of the competent authority.

Sd/-
Member Secretary

Date: 19.8.2019

<

(TRUE COPY)
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ANNEXURE-A-7

(Published in the Gazette of India, Extraordinary, Part-ll, and Section 3, Sub-section (ii)
MINISTRY OF ENVIRONMENT AND FORESTS
New Delhi 14t» September, 2006
Notification
S.0. 1533(E). - Whereas, a draft notification under sub-rule (3) of Rule 5 of the

Environment (Protection) Rules, 1986 for imposing certain restrictions and prohibitions on
new projects or activities, or on the expansion or modernization of existing projects or
activities based on their potential environmental impacts as indicated in the Schedule to the
notification, being undertaken in any part of India1, unless prior environmental clearance has
been accorded in accordance with the objectives of National Environment Policy as approved
by the Union Cabinet on 18t May, 2006 and the procedure specified in the notification, by
the Central Government or the State or Union territory Level Environment Impact Assessment
Authority (SEIAA), to be constituted by the Central Government in consultation

with the State Government or the Union territory Administration concerned under sub-section
(3) of section 3 of the Environment (Protection) Act, 1986 for the purpose of this notification,
was published in the Gazette of India ,Extraordinary, Part Il, section 3, sub-section (ii) vide
number S.0. 1324 (E) dated the 15t September ,2005 inviting objections and suggestions
from all persons likely to be affected thereby within a period of sixty days from the date on

which copies of Gazette containing the said notification were made available to the public;

And whereas, copies of the said notification were made available to the public on 15"
September, 2005;

And whereas, all objections and suggestions received in response to the above

mentioned draft notification have been duly considered by the Central Government;

Now, therefore, in exercise of the powers conferred by sub-section (1) and clause (v) of
sub-section (2) of section 3 of the Environment (Protection) Act, 1986, read with clause (d) of
sub-rule (3) of rule 5 of the Environment (Protection) Rules, 1986 and in supersession of the
notification number S.0. 60 (E) dated the 27t January, 1994, except in respect of things done
or omitted to be done before such supersession, the Central Government hereby directs that
on and from the date of its publication the required construction of new projects or activities or
the expansion or modernization of existing projects or activities listed in the Schedule to this

notification entailing capacity addition with change in process and or technology shall be

I 1L I (i), (iD); TV (a), (b); V (i), (i), (iii)(a), (b), (¢), (iv), (), (vi) (@), (b), (vii), (viii) (a), (b), (ix), (x), (xi), (xii) (a), (b) , (xiii), (xiV) (a), (b), (xV)

(@), (b). (v @), (b). (xvid: VI (@), (0): VIL& VI £ 4116 Notification, S.0. 3067(E) dated 01.12.2009 of the
Ministry of Environment and Forests, (Published in the Gazette of India, Extraordinary, Part-1I, and
Section 3, Sub-section (ii), No. 2002] New Delhi, Tuesday, November 1, 2009; an amendment to EC
notification S.0.1533(E) dated 14.09.2006
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undertaken in any part of India only after the prior environmental clearance from the Central
Government or as the case may be, by the State Level Environment

Impact Assessment Authority, duly constituted by the Central Government under sub-section
(3) of section 3 of the said Act, in accordance with the procedure specified hereinafter in this

notification.

1lncludes the territorial waters

2. Requirements of prior Environmental Clearance (EC):- The following projects or
activities shall require prior environmental clearance from the concerned regulatory authority,
which shall hereinafter referred to be as the Central Government in the Ministry of
Environment and Forests for matters falling under Category ‘A’ in the Schedule and at State
level the State Environment Impact Assessment Authority (SEIAA) for matters falling under
Category ‘B’ in the said Schedule, before any construction work, or preparation of land by the

project management except for securing the land, is started on the project or activity:

(i) All new projects or activities listed in the Schedule to this notification;

(i) Expansion and modernization of existing projects or activities listed in the Schedule
to this notification with addition of capacity beyond the limits specified for the concerned
sector, that is, projects or activities which cross the threshold limits given in the Schedule,
after expansion or modernization;

(iii) Any change in product - mix in an existing manufacturing unit included in Schedule

beyond the specified range.

3. State Level Environment Impact Assessment Authority:- (1) A State Level
Environment Impact Assessment Authority hereinafter referred to as the SEIAA shall be
constituted by the Central Government under sub-section (3) of section 3 of the Environment
(Protection) Act, 1986 comprising of three Members including a Chairman and a Member —
Secretary to be nominated by the State Government or the Union territory Administration
concerned.

(2) The Member-Secretary shall be a serving officer of the concerned State Government or

Union territory administration familiar with environmental laws.

(3) The other two Members shall be either a professional or expert fulfilling the eligibility

criteria given in Appendix VI to this notification.

I; 1L; I (i), (i); IV (a), (b); V (i), (ii), (iii)(a), (b), (¢), (iv), (V), (Vi) (a), (b), (vii), (viii) (a), (b), (ix), (x), (xi), (xii) (a), (b) , (xiii), (xiv) (a), (b), (xV)
(@), (b). (v @), (b). (xvid: VI (@), (0): VIL& VI £ 4116 Notification, S.0. 3067(E) dated 01.12.2009 of the
Ministry of Environment and Forests, (Published in the Gazette of India, Extraordinary, Part-1I, and

Section 3, Sub-section (ii), No. 2002] New Delhi, Tuesday, November 1, 2009; an amendment to EC
notification S.0.1533(E) dated 14.09.2006
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(4)

®)

(6)

One of the specified Members in sub-paragraph (3) above who is an expert in the
Environmental Impact Assessment process shall be the Chairman of the SEIAA.

The State Government or Union territory Administration shall forward the names of the
Members and the Chairman referred in sub- paragraph 3 to 4 above to the Central
Government and the Central Government shall constitute the SEIAA as an authority for
the purposes of this notification within thirty days of the date of receipt of the names.

The non-official Member and the Chairman shall have a fixed term of three years (from
the date of the publication of the notification by the Central Government constituting the

authority).

'“(7) All decisions of the SEIAA shall be taken in a meeting and shall ordinarily be

(i)

(ii)

(iii)

unanimous:
Provided that, in case a decision is taken by majority, the details of views, for and against

it, shall be clearly recorded in the minutes and copy thereof sent to MoEF.”

Categorization of projects and activities:-

All projects and activities are broadly categorized in to two categories - Category A and
Category B, based on the spatial extent of potential impacts and potential impacts on

human health and natural and man made resources.

All projects or activities included as Category ‘A’ in the Schedule, including expansion
and modernization of existing projects or activities and change in product mix, shall
require prior environmental clearance from the Central Government in the Ministry of
Environment and Forests (MoEF) on the recommendations of an Expert Appraisal
Committee (EAC) to be constituted by the Central Government for the purposes of this

notification;

All projects or activities included as Category ‘B’ in the Schedule, including expansion
and modernization of existing projects or activities as specified in sub paragraph (ii) of
paragraph 2, or change in product mix as specified in sub paragraph (iii) of paragraph 2,
but excluding those which fulfill the General Conditions (GC) stipulated in the Schedule,
will require prior environmental clearance from the State/Union territory Environment
Impact Assessment Authority (SEIAA). The SEIAA shall base its decision on the
recommendations of a State or Union territory level Expert Appraisal Committee (SEAC)

as to be constituted for in this notification. ” “In the absence of a duly constituted SEIAA

I 1L I (i), (iD); TV (a), (b); V (i), (i), (iii)(a), (b), (¢), (iv), (), (vi) (@), (b), (vii), (viii) (a), (b), (ix), (x), (xi), (xii) (a), (b) , (xiii), (xiV) (a), (b), (xV)

(@), (b). (v @), (b). (xvid: VI (@), (0): VIL& VI £ 4116 Notification, S.0. 3067(E) dated 01.12.2009 of the
Ministry of Environment and Forests, (Published in the Gazette of India, Extraordinary, Part-1I, and
Section 3, Sub-section (ii), No. 2002] New Delhi, Tuesday, November 1, 2009; an amendment to EC
notification S.0.1533(E) dated 14.09.2006
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or SEAC, a Category ‘B’ project shall be considered at Central Level as a Category ‘B’

project;”

5. Screening, Scoping and Appraisal Committees:-

The same Expert Appraisal Committees (EACs) at the Central Government and SEACs
(hereinafter referred to as the (EAC) and (SEAC) at the State or the Union territory level shall
screen, scope and appraise projects or activities in Category ‘A’ and Category ‘B’ respectively.
EAC and SEAC’s shall meet at least once every month.

(@) The composition of the EAC shall be as given in Appendix VI. The SEAC at the State or
the Union territory level shall be constituted by the Central Government in consultation
with the concerned State Government or the Union territory Administration with identical

composition;

(b) The Central Government may, with the prior concurrence of the concerned State
Governments or the Union territory Administrations, constitutes one SEAC for more than

one State or Union territory for reasons of administrative convenience and cost;

(c) The EAC and SEAC shall be reconstituted after every three years;

(d) The authorised members of the EAC and SEAC, concerned, may inspect any site(s)
connected with the project or activity in respect of which the prior environmental
clearance is sought, for the purposes of screening or scoping or appraisal, with prior
notice of at least seven days to the applicant, who shall provide necessary facilities for

the inspection;

(e) The EAC and SEACs shall function on the principle of collective responsibility. The
Chairperson shall endeavour to reach a consensus in each case, and if consensus

cannot be reached, the view of the majority shall prevail.

6. Application for Prior Environmental Clearance (EC):-

An application seeking prior environmental clearance in all cases shall be made in the
prescribed Form 1 annexed herewith and Supplementary Form 1A, if applicable, as given in
Appendix Il, after the identification of prospective site(s) for the project and/or activities to
which the application relates, before commencing any construction activity, or preparation of

land, at the site by the applicant. The applicant shall furnish, along with the application, a copy

I; 1L; I (i), (i); IV (a), (b); V (i), (ii), (iii)(a), (b), (¢), (iv), (V), (Vi) (a), (b), (vii), (viii) (a), (b), (ix), (x), (xi), (xii) (a), (b) , (xiii), (xiv) (a), (b), (xV)
(@), (b). (v @), (b). (xvid: VI (@), (0): VIL& VI £ 4116 Notification, S.0. 3067(E) dated 01.12.2009 of the
Ministry of Environment and Forests, (Published in the Gazette of India, Extraordinary, Part-1I, and

Section 3, Sub-section (ii), No. 2002] New Delhi, Tuesday, November 1, 2009; an amendment to EC
notification S.0.1533(E) dated 14.09.2006
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of the pre-feasibility project report except that, in case of construction projects or activities

(item 8 of the Schedule) in addition to Form 1 and the Supplementary Form 1A, a copy of the

conceptual plan shall be provided, instead of the pre-feasibility report.

7.

Stages in the Prior Environmental Clearance (EC) Process for New Projects:-

7(i) The environmental clearance process for new projects will comprise of a maximum of

(i)

four stages, all of which may not apply to particular cases as set forth below in this
notification. These four stages in sequential order are:-

e Stage (1) Screening (Only for Category ‘B’ projects and activities)

e Stage (2) Scoping

e Stage (3) Public Consultation

o Stage (4) Appraisal

Stage (1) - Screening:
In case of Category ‘B’ projects or activities, this stage will entail the scrutiny of an

application seeking prior environmental clearance made in Form 1 by the concerned State
level Expert Appraisal Committee (SEAC) for determining whether or not the project or
activity requires further environmental studies for preparation of an Environmental Impact
Assessment (EIA) for its appraisal prior to the grant of environmental clearance depending
up on the nature and location specificity of the project . The projects requiring an
Environmental Impact Assessment report shall be termed Category ‘B1’ and remaining
projects shall be termed Category ‘B2’ and will not require an Environment Impact
Assessment report. For categorization of projects into B1 or B2 except item 8 (b), the

Ministry of Environment and Forests shall issue appropriate guidelines from time to time.

. Stage (2) - Scoping:

“Scoping”: refers to the process by which the Expert Appraisal Committee in the case of
Category ‘A’ projects or activities, and State level Expert Appraisal Committee in the case
of Category ‘B1’ projects or activities, including applications for expansion and/or
modernization and/or change in product mix of existing projects or activities, determine
detailed and comprehensive Terms Of Reference (TOR) addressing all relevant
environmental concerns for the preparation of an Environment Impact Assessment (EIA)
Report in respect of the project or activity for which prior environmental clearance is

sought. The Expert Appraisal Committee or State level Expert Appraisal Committee
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concerned shall determine the Terms of Reference on the basis of the information
furnished in the prescribed application Form1/Form 1A including Terns of Reference
proposed by the applicant, a site visit by a sub- group of Expert Appraisal Committee or
State level Expert Appraisal Committee concerned only if considered necessary by the
Expert Appraisal Committee or State Level Expert Appraisal Committee concerned, Terms
of Reference suggested by the applicant if furnished and other information that may be
available with the Expert Appraisal Committee or State Level Expert Appraisal Committee
concerned. All projects and activities listed as Category ‘B’ in Item 8 of the Schedule
(Construction/Township/Commercial Complexes /Housing) shall not require Scoping and

will be appraised on the basis of Form 1/ Form 1A and the conceptual plan.

(i) The Terms of Reference (TOR) shall be conveyed to the applicant by the Expert Appraisal

Committee or State Level Expert Appraisal Committee as concerned within sixty days of
the receipt of Form 1. In the case of Category A Hydroelectric projects Item 1(c) (i) of the
Schedule the Terms of Reference shall be conveyed along with the clearance for pre-
construction activities .If the Terms of Reference are not finalized and conveyed to the
applicant within sixty days of the receipt of Form 1, the Terms of Reference suggested by
the applicant shall be deemed as the final Terms of Reference approved for the EIA
studies. The approved Terms of Reference shall be displayed on the website of the
Ministry of Environment and Forests and the concerned State Level Environment Impact

Assessment Authority.

(i) Applications for prior environmental clearance may be rejected by the regulatory

authority concerned on the recommendation of the EAC or SEAC concerned at this stage
itself. In case of such rejection, the decision together with reasons for the same shall be

communicated to the applicant in writing within sixty days of the receipt of the application.

Stage (3) - Public Consultation:

“Public Consultation” refers to the process by which the concerns of local affected persons
and others who have plausible stake in the environmental impacts of the project or activity
are ascertained with a view to taking into account all the material concerns in the project or
activity design as appropriate. All Category ‘A’ and Category B1 projects or activities shall

undertake Public Consultation, except the following:-

(@) modernization of irrigation projects (item 1(c) (ii) of the Schedule).
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(b) all projects or activities located within industrial estates or parks (item 7(c) of the

Schedule) approved by the concerned authorities, and which are not disallowed in

such approvals.

(c) expansion of Roads and Highways (item 7 (f) of the Schedule) which do not involve

I«

1 u(d)

any further acquisition of land.

(cc) maintenance dredging provided the dredged material shall be disposed within port

limits.”;

All Building or Construction projects or Area Development projects (which do not
contain any category ‘A’ projects and activities) and Townships (item 8(a) and 8(b) in

the Schedule to the notification).”

e) all Category ‘B2’ projects and activities.

f)

(ii)
(a)

(b)

(iii)

(iv)

all projects or activities concerning national defence and security or involving other

strategic considerations as determined by the Central Government.

The Public Consultation shall ordinarily have two components comprising of:-

a public hearing at the site or in its close proximity- district wise, to be carried out in the

manner prescribed in Appendix IV, for ascertaining concerns of local affected persons;

obtain responses in writing from other concerned persons having a plausible stake in the

environmental aspects of the project or activity.

the public hearing at, or in close proximity to, the site(s) in all cases shall be conducted
by the State Pollution Control Board (SPCB) or the Union territory Pollution Control
Committee (UTPCC) concerned in the specified manner and forward the proceedings to
the regulatory authority concerned within 45(forty five ) of a request to the effect from the

applicant.

in case the State Pollution Control Board or the Union territory Pollution Control
Committee concerned does not undertake and complete the public hearing within the
specified period, and/or does not convey the proceedings of the public hearing within the

prescribed period directly to the regulatory authority concerned as above, the regulatory
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(v)

(vi)

(vii)

Iv.

authority shall engage another public agency or authority which is not subordinate to the
regulatory authority, to complete the process within a further period of forty five days,.

If the public agency or authority nominated under the sub paragraph (iii) above reports to
the regulatory authority concerned that owing to the local situation, it is not possible to
conduct the public hearing in a manner which will enable the views of the concerned
local persons to be freely expressed, it shall report the facts in detail to the concerned
regulatory authority, which may, after due consideration of the report and other reliable
information that it may have, decide that the public consultation in the case need not

include the public hearing.

For obtaining responses in writing from other concerned persons having a plausible
stake in the environmental aspects of the project or activity, the concerned regulatory
authority and the State Pollution Control Board (SPCB) or the Union territory Pollution
Control Committee (UTPCC) shall invite responses from such concerned persons by
placing on their website the Summary EIA report prepared in the format given in
Appendix IllA by the applicant along with a copy of the application in the prescribed form,
within seven days of the receipt of a written request for arranging the public hearing.
Confidential information including non-disclosable or legally privileged information
involving Intellectual Property Right, source specified in the application shall not be
placed on the web site. The regulatory authority concerned may also use other
appropriate media for ensuring wide publicity about the project or activity. The regulatory
authority shall, however, make available on a written request from any concerned person
the Draft EIA report for inspection at a notified place during normal office hours till the
date of the public hearing. All the responses received as part of this public consultation

process shall be forwarded to the applicant through the quickest available means.

After completion of the public consultation, the applicant shall address all the material
environmental concerns expressed during this process, and make appropriate changes
in the draft EIA and EMP. The final EIA report, so prepared, shall be submitted by the
applicant to the concerned regulatory authority for appraisal. The applicant may
alternatively submit a supplementary report to draft EIA and EMP addressing all the

concerns expressed during the public consultation.

Stage (4) - Appraisal:

I 1L I (i), (iD); TV (a), (b); V (i), (i), (iii)(a), (b), (¢), (iv), (), (vi) (@), (b), (vii), (viii) (a), (b), (ix), (x), (xi), (xii) (a), (b) , (xiii), (xiV) (a), (b), (xV)

(@), (b). (v @), (b). (xvid: VI (@), (0): VIL& VI £ 4116 Notification, S.0. 3067(E) dated 01.12.2009 of the
Ministry of Environment and Forests, (Published in the Gazette of India, Extraordinary, Part-1I, and
Section 3, Sub-section (ii), No. 2002] New Delhi, Tuesday, November 1, 2009; an amendment to EC
notification S.0.1533(E) dated 14.09.2006

35



(i) Appraisal means the detailed scrutiny by the Expert Appraisal Committee or State Level
Expert Appraisal Committee of the application and other documents like the Final EIA
report, outcome of the public consultations including public hearing proceedings,
submitted by the applicant to the regulatory authority concerned for grant of
environmental clearance. This appraisal shall be made by Expert Appraisal Committee or
State Level Expert Appraisal Committee concerned in a transparent manner in a
proceeding to which the applicant shall be invited for furnishing necessary clarifications
in person or through an authorized representative. On conclusion of this proceeding, the
Expert Appraisal Committee or State Level Expert Appraisal Committee concerned shall
make categorical recommendations to the regulatory authority concerned either for grant
of prior environmental clearance on stipulated terms and conditions, or rejection of the

application for prior environmental clearance, together with reasons for the same.

(i) The appraisal of all projects or activities which are not required to undergo public
consultation, or submit an Environment Impact Assessment report, shall be carried out
on the basis of the prescribed application Form 1 and Form 1A as applicable, any other
relevant validated information available and the site visit wherever the same is
considered as necessary by the Expert Appraisal Committee or State Level Expert

Appraisal Committee concerned.

(iii) The appraisal of an application be shall be completed by the Expert Appraisal Committee
or State Level Expert Appraisal Committee concerned within sixty days of the receipt of
the final Environment Impact Assessment report and other documents or the receipt of
Form 1 and Form 1 A, where public consultation is not necessary and the
recommendations of the Expert Appraisal Committee or State Level Expert Appraisal
Committee shall be placed before the competent authority for a final decision within the

next fifteen days .The prescribed procedure for appraisal is given in Appendix V ;

7(ii). Prior Environmental Clearance (EC) process for Expansion or Modernization or

Change of product mix in existing projects:

All applications seeking prior environmental clearance for expansion with increase in the
production capacity beyond the capacity for which prior environmental clearance has been
granted under this notification or with increase in either lease area or production capacity

in the case of mining projects or for the modernization of an existing unit with increase in
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(ii)

(iii)

the total production capacity beyond the threshold limit prescribed in the Schedule to this
notification through change in process and or technology or involving a change in the
product —mix shall be made in Form | and they shall be considered by the concerned
Expert Appraisal Committee or State Level Expert Appraisal Committee within sixty days,
who will decide on the due diligence necessary including preparation of EIA and public
consultations and the application shall be appraised accordingly for grant of environmental

clearance.

Grant or Rejection of Prior Environmental Clearance (EC):

The regulatory authority shall consider the recommendations of the EAC or SEAC
concerned and convey its decision to the applicant within forty five days of the receipt of
the recommendations of the Expert Appraisal Committee or State Level Expert Appraisal
Committee concerned or in other words within one hundred and five days of the receipt of
the final Environment Impact Assessment Report, and where Environment Impact
Assessment is not required, within one hundred and five days of the receipt of the

complete application with requisite documents, except as provided below.

The regulatory authority shall normally accept the recommendations of the Expert
Appraisal Committee or State Level Expert Appraisal Committee concerned. In cases
where it disagrees with the recommendations of the Expert Appraisal Committee or State
Level Expert Appraisal Committee concerned, the regulatory authority shall request
reconsideration by the Expert Appraisal Committee or State Level Expert Appraisal
Committee concerned within forty five days of the receipt of the recommendations of the
Expert Appraisal Committee or State Level Expert Appraisal Committee concerned while
stating the reasons for the disagreement. An intimation of this decision shall be
simultaneously conveyed to the applicant. The Expert Appraisal Committee or State Level
Expert Appraisal Committee concerned, in turn, shall consider the observations of the
regulatory authority and furnish its views on the same within a further period of sixty days.
The decision of the regulatory authority after considering the views of the Expert Appraisal
Committee or State Level Expert Appraisal Committee concerned shall be final and

conveyed to the applicant by the regulatory authority concerned within the next thirty days.

In the event that the decision of the regulatory authority is not communicated to the

applicant within the period specified in sub-paragraphs (i) or (ii) above, as applicable, the
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applicant may proceed as if the environment clearance sought for has been granted or
denied by the regulatory authority in terms of the final recommendations of the Expert

Appraisal Committee or State Level Expert Appraisal Committee concerned.

(iv) On expiry of the period specified for decision by the regulatory authority under paragraph
(i) and (ii) above, as applicable, the decision of the regulatory authority, and the final
recommendations of the Expert Appraisal Committee or State Level Expert Appraisal

Committee concerned shall be public documents.

(v) Clearances from other regulatory bodies or authorities shall not be required prior to
receipt of applications for prior environmental clearance of projects or activities, or
screening, or scoping, or appraisal, or decision by the regulatory authority concerned,
unless any of these is sequentially dependent on such clearance either due to a

requirement of law, or for necessary technical reasons.

(vi) Deliberate concealment and/or submission of false or misleading information or data
which is material to screening or scoping or appraisal or decision on the application shall
make the application liable for rejection, and cancellation of prior environmental clearance
granted on that basis. Rejection of an application or cancellation of a prior environmental
clearance already granted, on such ground, shall be decided by the regulatory authority,
after giving a personal hearing to the applicant, and following the principles of natural

justice.

9. Validity of Environmental Clearance (EC):

The “Validity of Environmental Clearance” is meant the period from which a prior
environmental clearance is granted by the regulatory authority, or may be presumed by the
applicant to have been granted under sub paragraph (iv) of paragraph 7 above, to the start
of production operations by the project or activity, or completion of all construction
operations in case of construction projects (item 8 of the Schedule), to which the
application for prior environmental clearance refers. The prior environmental clearance
granted for a project or activity shall be valid for a period of ten years in the case of River
Valley projects (item 1(c) of the Schedule), project life as estimated by Expert Appraisal
Committee or State Level Expert Appraisal Committee subject to a maximum of thirty
years for mining projects and five years in the case of all other projects and activities.

However, in the case of Area Development projects and Townships [item 8(b)], the validity
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10.

period shall be limited only to such activities as may be the responsibility of the applicant
as a developer. This period of validity may be extended by the regulatory authority
concerned by a maximum period of five years provided an application is made to the
regulatory authority by the applicant within the validity period, together with an updated
Form 1, and Supplementary Form 1A, for Construction projects or activities (item 8 of the
Schedule). In this regard the regulatory authority may also consult the Expert Appraisal

Committee or State Level Expert Appraisal Committee as the case may be.

Post Environmental Clearance Monitoring:

V«i)@) In respect of Category ‘A’ project, it shall be mandatory for the project proponent to

v (”)

make public the environment clearance granted for their project along with the
environmental conditions and safeguards at their cost by prominently advertising it at
least in two local newspapers of the district or State where the project is located and in
addition, this shall also be displayed in the project proponent’s website permanently.

(b) In respect of Category ‘B’ projects, irrespective of its clearance by MoEF / SEIAA, the
project proponent shall prominently advertise in the newspapers indicating that the
project has been accorded environment clearance and the details of the MoEF website
where it is displayed.

(c) The Ministry of Environment and Forests and the State/Union Territory Level
Environmental Impact Assessment Authorities (SEIAAs), as the case may be, shall also
place the environmental clearance in the public domain on Governmental portal.

(d) The copies of the environmental clearance shall be submitted by the project
proponents to the Heads of local bodies, Panchayats and Municipal Bodies in addition to
the relevant offices of the Government who in turn has to display the same for 30 days

from the date of receipt.”;

It shall be mandatory for the project management to submit half-yearly compliance
reports in respect of the stipulated prior environmental clearance terms and conditions in
hard and soft copies to the regulatory authority concerned, on 1st June and 1st December

of each calendar year.

V(i) All such compliance reports submitted by the project management shall be public

documents. Copies of the same shall be given to any person on application to the

I; II;
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concerned regulatory authority. The latest such compliance report shall also be displayed

on the web site of the concerned regulatory authority.

11.  Transferability of Environmental Clearance (EC):
A prior environmental clearance granted for a specific project or activity to an applicant

may be transferred during its validity to another legal person entitled to undertake the
project or activity on application by the transferor, or by the transferee with a written “no
objection” by the transferor, to, and by the regulatory authority concerned, on the same
terms and conditions under which the prior environmental clearance was initially granted,
and for the same validity period. No reference to the Expert Appraisal Committee or State

Level Expert Appraisal Committee concerned is necessary in such cases.

12.  Operation of EIA Notification, 1994, till disposal of pending cases:

From the date of final publication of this notification the Environment Impact Assessment
(EIA) notification number S.0.60 (E) dated 27w January, 1994 is hereby superseded,
except in suppression of the things done or omitted to be done before such suppression to
the extent that in case of all or some types of applications made for prior environmental
clearance and pending on the date of final publication of this notification, the Central
Government may relax any one or all provisions of this notification except the list of the
projects or activities requiring prior environmental clearance in Schedule | , or continue
operation of some or all provisions of the said notification, for a period not exceeding one

year from the date of issue of this notification.
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SCHEDULE

(See paragraph 2 and 7)

LIST OF PROJECTS OR ACTIVITIES REQUIRING PRIOR ENVIRONMENTAL CLEARANCE

Project or Activity Category with threshold limit Conditions if any
A B
1 Mining, extraction of natural resources and power generation (for
a specified production capacity)
1) (2) (3) (4) (5)
“1(a) | (i) Mining of minerals. | > 50 ha. of mining lease | <50 ha > 5 ha .of General Condition
area in respect of non- mining lease area in shall apply
coal mine lease. respect of non-coal Note:
mine lease. Mineral prospecting
> 150 ha of mining Is exempted.”;
lease area in respect of | <150 ha > 5 ha of
coal mine lease. mining lease area in
respect of coal mine
Asbestos mining lease.
irrespective of
mining area
(ii) Slurry pipelines
(coal lignite and other | All projects.
ores) passing through
national parks /
sanctuaries / coral
reefs, ecologically
sensitive areas.
1(b) Offshore and All projects Note
onshore oil and gas Exploration Surveys
exploration, (not involving drilling)
development & are exempted provided
production the concession areas
have got previous
clearance for physical
survey
1(c) River Valley (i) > 50 MW (i) < 50 MW > 25 MW V “General Condition
pojects hydroelectric hydroelectric shall apply.

power generation;
(ii) 210,000 ha. of
culturable
command area

power generation;
(ii) < 10,000 ha. of
culturable command
area

Note: Irrigation projects
not involving
submergence or inter-
state domain shall be
appraised by the SEIAA
as Category ‘B’
Projects.”;
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(1) (2) (3) (4) (5)
1(d) Thermal Power V">500 MW (coal / <500 MW (coal / V“General Condition
Plants lignite / naphtha lignite / naphtha & shall apply.
& gas based); gas based); Note:
> 50 MW (Pet coke <50 MW > 5MW (Pet (i) Power plant up to 15
diesel and coke, diesel and all MW, based on biomass
all other fuels including | other fuels including and using auxiliary fuel
refinery residual oil refinery residual oil such as coal / lignite /
waste except biomass); | waste except petroleum products up
>20 MW (based on biomass); to 15% are exempt.
biomass or non >20 MW > 15 MW (ii) Power plant up to 15
hazardous municipal (based on biomass or | MW, based on non-
waste as fuel).”; non hazardous hazardous municipal
municipal waste as waste and using
fuel).”; auxiliary fuel such as
coal / lignite / petroleum
products up to 15% are
exempt.
(iii) Power plants using
waste heat boiler
without any auxiliary
fuel are exempt.”;
1(e) Nuclear power All projects
projects and
processing of
nuclear fuel
2 Primary Processing
2(a) Coal washeries > 1 million ton/annum <1million ton/annum General Condition shall
throughput of coal throughput of coal apply
(If located within mining
area the proposal shall
be
appraised together with
the mining proposal)
2 (b) Mineral > 0.1million ton/annum | < 0.1million General Condition shall
beneficiation mineral throughput ton/annum apply

mineral throughput

(Mining proposal with
Mineral beneficiation
shall

be appraised together
for grant of clearance)
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3 Materials Production
(1) (2) (3) (4) (5)
3(a) Metallurgical a)Primary metallurgical V “General condition
industries (ferrous industry shall apply.
& non ferrous) Note:
All projects (i) The recycling
industrial units
b) Sponge iron Sponge iron registered under the
manufacturing manufacturing HSM Rules, are
>200TPD <200TPD exempted.
(ii) In case of secondary
c) Secondary Secondary metallurgical
metallurgical metallurgical processing industrial
processing industry processing industry units, those projects
involving operation of
i.)All toxic furnaces only such as
All toxic and heavy and heavy metal induction and electrical
metal producing units producing units arc furnace, submerged
> 20,000 tonnes <20,000 tonnes arc furnace, and cupola
lannum lannum with capacity more than
30,000 tonnes per
ii.)All other non —toxic | annum (TPA) would
secondary require environmental
metallurgical clearance.
processing industries | (iii) Plant / units other
than power plants
>5000 tonnes/annum (given against entry no.
1(d) of the schedule),
based on municipal
solid waste (non-
hazardous) are
exempted.”
3(b) Cement plants > 1.0 million <1.0 million General Condition shall
tonnes/annum tonnes/annum apply
production capacity production capacity.
All Stand alone
grinding units
4 Materials Processing
(1) (2) (3) (4) (5)
4(a) Petroleum refining All projects - -
industry
4(b) Coke oven plants >2,50,000 <2,50,000 & >25,000 V “General Condition
tonnes/annum tonnes/annum shall apply.”
4(c) Asbestos milling All projects - -

and asbestos based
products
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Ministry of Environment and Forests, (Published in the Gazette of India, Extraordinary, Part-1I, and
Section 3, Sub-section (ii), No. 2002] New Delhi, Tuesday, November 1, 2009; an amendment to EC
notification S.0.1533(E) dated 14.09.2006
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(1) (2) (3) (4) (5)
4(d) Chlor-alkali >300 TPD production vV %(i) All projects V “General as well as
industry Capacity or a unit irrespective of the specific condition shall
located out side the size, if located in a apply.
notified industrial area/ | Notified Industrial No new Mercury Cell
estate Areal Estate. based plants will be
(ii) <300 tonnes per permitted and existing
day (TPD) units converting to
and located outside a | membrane cell
Notified Industrial technology
Areal Estate.” are exempted from this
notification.”

4(e) Soda ash Industry All projects - -

4(f) Leather/skin/hide New projects outside All new or expansion | ¥ “General as well as
processing the industrial area or of specific condition shall
industry expansion of existing projects located apply.”

units out side the within a notified
industrial area industrial area/
estate

5 Manufacturing / Fabrication

5(a) Chemical fertilizers V' «All projects except vV “Single Super

Single Super Phosphate.”
Phosphate.”

5(b) Pesticides industry All units producing -
and pesticide technical grade
specific pesticides
intermediates
(excluding
formulations)

5(c) Petro-chemical All projects -
complexes -

(industries based
on processing of
petroleum
fractions & natural
gas and/or
reforming to
aromatics)

5(d) Manmade fibers Rayon Others General Condition shall
manufacturing apply

5(e) Petrochemical Located out side the Located in a notified V“General as well as

based processing
(processes other
than cracking &
reformation and
not covered under
the complexes)

notified industrial area/
estate

industrial area/ estate

specific condition shall
apply.”

I; 1L; I (i), (i); IV (a), (b); V (i), (ii), (iii)(a), (b), (¢), (iv), (V), (Vi) (a), (b), (vii), (viii) (a), (b), (ix), (x), (xi), (xii) (a), (b) , (xiii), (xiv) (a), (b), (xV)
(@), (b). (v @), (b). (xvid: VI (@), (0): VIL& VI £ 4116 Notification, S.0. 3067(E) dated 01.12.2009 of the
Ministry of Environment and Forests, (Published in the Gazette of India, Extraordinary, Part-1I, and

Section 3, Sub-section (ii), No. 2002] New Delhi, Tuesday, November 1, 2009; an amendment to EC
notification S.0.1533(E) dated 14.09.2006

44



(1) (2) (3) (4) (5)
5(f) Synthetic organic Located out side the Located in a notified V “General as well as
chemicals industry notified industrial area/ | industrial area/ estate | specific condition shall
(dyes & dye estate apply.”
intermediates; bulk
drugs and
intermediates
excluding drug
formulations;
synthetic rubbers;
basic organic
chemicals, other
synthetic organic
chemicals and
chemical
intermediates)
5(g) Distilleries (i)All Molasses based All Cane juice / non- General Condition shall
distilleries molasses apply
(ii) All Cane juice/ based distilleries
non-molasses based -
distilleries >30 KLD <30 KLD
5(h) Integrated paint - All projects General Condition shall
industry apply
5(i) Pulp & paper Pulp manufacturing Paper manufacturing | General Condition shall
industry excluding and industry without pulp | apply
manufacturing of Pulp& Paper manufacturing
paper from waste manufacturing industry
paper and
manufacture of
paper from ready
pulp with out
bleaching
5(j) Sugar Industry - > 5000 tcd cane General Condition shall
crushing capacity apply
5(k) v Omitted
6 Service Sectors
6(a) Oil & gas All projects -

transportation pipe
line (crude and
refinery/
petrochemical
products), passing
through national
parks / sanctuaries
Icoral reefs /
ecologically
sensitive areas
including LNG
Terminal

I; 1L; I (i), (i); IV (a), (b); V (i), (ii), (iii)(a), (b), (¢), (iv), (V), (Vi) (a), (b), (vii), (viii) (a), (b), (ix), (x), (xi), (xii) (a), (b) , (xiii), (xiv) (a), (b), (xV)
(@), (b). (v @), (b). (xvid: VI (@), (0): VIL& VI £ 4116 Notification, S.0. 3067(E) dated 01.12.2009 of the
Ministry of Environment and Forests, (Published in the Gazette of India, Extraordinary, Part-1I, and

Section 3, Sub-section (ii), No. 2002] New Delhi, Tuesday, November 1, 2009; an amendment to EC
notification S.0.1533(E) dated 14.09.2006
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(1) (2) (3) (4) (5)
6(b) Isolated storage & - All projects General Condition shall
handling of apply
hazardous chemicals
(As per
threshold planning
quantity indicated
in column 3 of
schedule 2 & 3 of
MSIHC Rules
1989 amended
2000)
7 Physical Infrastructure including Environmental Services
7(a) Air ports vV “All projects - V“Note:
including airstrips, Air strips, which do not
which are for involve bunkering/
commercial use.” refueling facility and or
Air Traffic Control, are
exempted.”
7(b) All ship breaking All projects - -
yards including
ship breaking units
7© Industrial estates/ If at least one industry Industrial estates V “Genral as well as
parks/ complexes/ in the proposed housing at least one special conditions shall
areas, export industrial estate falls Category B apply.
processing Zones under the Category A, industry and area
(EPZs), Special entire industrial area <500 ha. Note:
Economic Zones shall be treated as 1. Industrial Estate of
(SEZs), Biotech Category A, area below 500 ha. and
Parks, Leather irrespective of the area. not housing any
Complexes. industry of
Industrial estates with Industrial estates of Category ‘A’ or ‘B’ does
area greater than 500 area> 500 ha. and not | not require clearance.
ha. and housing at least | housing any industry | 2. If the area is less
one Category B belonging to Category | than 500 ha. but
industry. AorB. contains building and
construction projects >
20,000 Sq. mts. And or
development area more
than 50 ha it will be
treated as activity listed
at serial no. 8(a) or 8(b)
in the Schedule, as the
case may be.”
7(d) Common All integrated facilities All facilities having General Condition shall

hazardous waste
treatment, storage
and disposal
facilities (TSDFs)

having incineration
&landfill or
incineration alone

land fill only

apply

I; 1L; I (i), (i); IV (a), (b); V (i), (ii), (iii)(a), (b), (¢), (iv), (V), (Vi) (a), (b), (vii), (viii) (a), (b), (ix), (x), (xi), (xii) (a), (b) , (xiii), (xiv) (a), (b), (xV)
(@), (b). (v @), (b). (xvid: VI (@), (0): VIL& VI £ 4116 Notification, S.0. 3067(E) dated 01.12.2009 of the
Ministry of Environment and Forests, (Published in the Gazette of India, Extraordinary, Part-1I, and

Section 3, Sub-section (ii), No. 2002] New Delhi, Tuesday, November 1, 2009; an amendment to EC
notification S.0.1533(E) dated 14.09.2006
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(1) (2) (3) (4) (5)
7(e) V' “Ports, harbours, > 5 million TPA of < 5 million TPA of V' “General Condition
break waters, cargo handling cargo handling shall apply.
dredging.” capacity (excluding capacity and/or Note:
fishing harbours) ports/ harbours 1. Capital dredging
>10,000 TPA of fish inside and outside the
handling ports or harbors and
capacity channels are included;
2. Maintenance
dredging is exempt
provided it formed part
of the original proposal
for which Environment
Management Plan
(EMP) was prepared
and environmental
clearance obtained.”
7(f) Highways i) New National High Vi« i) All State General Condition shall
ways; and Highway Project; apply.
ii) Expansion of and Note:
National High ways ii) State Highway Highways include
greater than 30 KM, expansion projects in | expressways.”
involving additional hilly terrain (above
right of way greater 1,000 m AMSL) and or
than 20m involving ecologically sensitive
land acquisition and areas.”
passing through more
than one State.
7(9) Aerial ropeways Vi@l «(j) Al projects Vei®) « Al projects General Condition shall
located at altitude of except those covered | apply
1,000 mtr. And above. in column (3).”
(ii) All projects located
in notified ecologically
sensitive areas.”
7(h) Common Effluent All projects General Condition shall
Treatment Plants apply
(CETPs)
7(i) Common All projects General Condition shall
Municipal Solid apply
Waste Management
Facility
(CMSWMF)
8 Building /Construction projects/Area Development projects and
Townships
8(a) Building and 220000 sq.mtrs and #(built up area for
Construction <1,50,000 sqg.mtrs. of covered construction;
projects built-up area# in the case of facilities
open to the sky, it
will be the activity area)
8(b) Townships and Covering an area 2 50 | ++All projects under

Area Development
projects.

ha and or built up
area
21,50,000 sq .mtrs ++

Item

8(b) shall be appraised
as

Category B1

I 1L I (i), (iD); TV (a), (b); V (i), (i), (iii)(a), (b), (¢), (iv), (), (vi) (@), (b), (vii), (viii) (a), (b), (ix), (x), (xi), (xii) (a), (b) , (xiii), (xiV) (a), (b), (xV)

(@), (b). (v @), (b). (xvid: VI (@), (0): VIL& VI £ 4116 Notification, S.0. 3067(E) dated 01.12.2009 of the

Ministry of Environment and Forests, (Published in the Gazette of India, Extraordinary, Part-1I, and
Section 3, Sub-section (ii), No. 2002] New Delhi, Tuesday, November 1, 2009; an amendment to EC
notification S.0.1533(E) dated 14.09.2006
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Vi) «General Condition (GC):

Any project or activity specified in Category ‘B’ will be treated as Category A, if located in
whole or in part within 10 km from the boundary of: (i) Protected Areas notified under the Wild
Life (Protection) Act, 1972, (ii) Critically Polluted areas as identified by the Central Pollution
Control Board from time to time, (iii) Eco-sensitive areas as notified under section 3 of the
Environment (Protection) Act, 1986, such as, Mahabaleshwar Panchgani, Matheran,
Pachmarhi, Dahanu, Doon Valley, and (iv) inter-State boundaries and international

boundaries:

Provided that the requirement regarding distance of 10 km of the inter-State boundaries
can be reduced or completely done away with by an agreement between the respective States
or U.Ts sharing the common boundary in case the activity does not fall within 10 kilometres of

the areas mentioned at item (i), (ii) and (iii) above.”

Specific Condition (SC):
If any Industrial Estate/Complex / Export processing Zones /Special Economic Zones/Biotech

Parks / Leather Complex with homogeneous type of industries such as ltems 4(d), 4(f), 5(e),
5(f), or those Industrial estates with pre —defined set of activities (not necessarily
homogeneous, obtains prior environmental clearance, individual industries including proposed
industrial housing within such estates /complexes will not be required to take prior
environmental clearance, so long as the Terms and Conditions for the industrial
estate/complex are complied with (Such estates/complexes must have a clearly identified
management with the legal responsibility of ensuring adherence to the Terms and Conditions
of prior environmental clearance, who may be held responsible for violation of the same
throughout the life of the complex/estate).

[No. J-11013/56/2004-1A-11 (I)]

(R.CHANDRAMOHAN)
JOINT SECRETARY TO THE GOVERNMENT OF INDIA

/

(TRUE COPY)

I 1L I (i), (iD); TV (a), (b); V (i), (i), (iii)(a), (b), (¢), (iv), (), (vi) (@), (b), (vii), (viii) (a), (b), (ix), (x), (xi), (xii) (a), (b) , (xiii), (xiV) (a), (b), (xV)

(@), (b). (v @), (b). (xvid: VI (@), (0): VIL& VI £ 4116 Notification, S.0. 3067(E) dated 01.12.2009 of the
Ministry of Environment and Forests, (Published in the Gazette of India, Extraordinary, Part-1I, and
Section 3, Sub-section (ii), No. 2002] New Delhi, Tuesday, November 1, 2009; an amendment to EC
notification S.0.1533(E) dated 14.09.2006
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W.P. No. 11189 of 2017

Puducherry Environment Protection Association v. Union of India

2017 SCC OnLine Mad 7056 : (2017) 8 Mad LJ 513 : AIR 2018 (NOC 422) 148 :
(2018) 1 LW 7 : (2018) 1 CWC 324 (DB)

In the High Court of Madras
(BEFORE INDIRA BANERJEE, C.J. AND M. SUNDAR, J.)

Puducherry Environment Protection Association, rep by its
Honarary President R. Kothandaraman, No. 18, S.V. Kovil
Street, Koodapakkam and Post, Puducherry-605 602
Petitioner

V.

The Union of India, rep by its Secretary to the Government,
Ministry of Environment, Forest and Climate Change,
Paryavaran Bhawan, Jor Bagh, New Delhi-110 003 .....
Respondent

W.P. No. 11189 of 2017
Decided on October 13, 2017, [Reserved on: 23.08.2017]

Environmental Laws — Constitution of India — Arts. 14 and 21 — Notification making
provision for grant of ex post facto environmental clearance for project proponents, who
have commenced, continued or completed project without obtaining clearance under
Environment Protection Act and Environment Impact Assessment, challenged — Whether
establishment contributing to economy of country and providing livelihood to hundreds of
people should be closed down only because of failure to obtain prior environmental
clearance — Held that Central Government is well within scope of its powers under S. 3 of
Act to issue directions to control and/or prevent pollution including directions for prior

environmental clearance before project is commenced — Further held that one time
relaxation in cases where projects are otherwise in compliance with or can be made to
comply with pollution norms not impermissible — Hence impugned notification not to be

interfered with
(Paras 32 and 33)

For Petitioner: Mr. A. Yogeswaran

For Respondent: Mr. G. Rajagopalan, Additional Solicitor General assisted by Mr. S.
Rathnasabapathy

Petition filed under Article 226 of the Constitution of India praying for issue of Writ
of Declaration declaring the impugned notification dated 14.3.2017 issued
bytherespondent in S.O. 804(E) as arbitrary, illegal and violative of Articles 14 and 21
of the Constitution of India and the Environment (Protection) Act, 1986.

ORDER

M. SUNDAR, J.:— This writ petition has been filed as a Public Interest Litigation. In
the instant writ petition, a notification dated 14.03.2017 bearing reference S.O. 804
(E) made by the Union of India (hereinafter referred to as ‘UOI’ for brevity) has been
assailed.

2. Bare minimum facts essential for understanding and appreciating this order are
set out infra under the caption ‘Facts in a nutshell’.
Facts in a nutshell:

3(a) Notification dated 14.03.2017 bearing reference S.O. 804(E) made by the UOI
which has been assailed in the instant writ petition. is hereinafter referred to as the
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‘impugned notification’.

3(b) The impugned notification has been made by the UOI under Section 3(1) and
3(2)(v) of the Environment (Protection) Act, 1986 (29 of 1986) (hereinafter referred to
as ‘E.P. Act’ for brevity) read with Rule 5(3) of the Environment (Protection) Rules,
1986 (hereinafter referred to as ‘E.P. Rules’ for the sake of brevity). To simplify and
encapsulate the core issue, it can be stated that vide the impugned notification, UOI
has made a provision for grant of ex post facto environmental clearance for project
proponents, who have commenced, continued or completed a project without
obtaining clearance under the E.P. Act and the Environment Impact Assessment
(hereinafter referred to as ‘EIA for brevity) notification issued under it.

3(c) The petitioner contends that when originally the notification was issued on
27.1.1994, the cut-off date to permit the violators to set their house in order was
extended three times. Firstly upto 31.3.1999, secondly upto 30.6.2001 and thirdly
upto 31.3.2003 by successive notifications dated 5.11.1998, 27.12.2000 and
14.5.2002 respectively.

3(d) The petitioner would contend that the second notification was issued on
14.9.2006. Under this notification, again the dates for project proponents who have
violated various provisions of the E.P. Act and EIA notification thereunder, was
successively extended on 16.11.2010, 12.12.2012, 27.6.2013, 10.5.2016 and now
vide the impugned notification dated 14.3.2017. In other words, the impugned
notification is the fifth opportunity for project proponents to set their house in order.

3(e) The petitioner has predicated the instant writ petition on the pivotal point that
‘prior’ clearance is imperative and non negotiable, whereas the impugned notification
provides for ex post facto clearance, which according to the writ petitioner is
impermissible.

3(f) We now proceed to discuss the submissions and contentions under the head
discussion’.

Discussion:

4(a) As the impugned notification provides for ex post facto clearance, the same is
being assailed by the writ petitioner primarily on three grounds and the same are as
follows:

(i) Public hearing which is non negotiable has been given a go-by;

(ii) Scoping leading to EIA has been given a go-by; and

(iii) Environmental clearance is based on precautionary principle and the impugned
notification militates against this basic principle.

4(b) In support of the above said challenge to the impugned notification on the
aforesaid three points, learned counsel for the writ petitioner Mr. Yogeswaran relied on
several judgments and judgments pressed into service are as follows:

(i) Sreeranganathan K.P. v. Union of India [Appeal Nos. 172, 173, 174 of 2013 (S2)
and Appeal Nos. 1 and 19 of 2014 (SZ), dated 28.5.2014] (Before the National
Green Tribunal, Southern Zone, Chennai); public hearing:

(ii) Indian Council for Enviro-Legal Action v. Union of India [(1996) 3 SCC 212];

(iii) S. Nandakumar v. Secretary to Government of Tamil Nadu [W.P. Nos. 10641 to
10643 of 2009, etc., dated 22.4.2010] (Madras High Court); public hearing;

(iv) Utkarsh Mandal v. Union of India [W.P.(Civil) No. 9340 of 2009, dated
26.11.2009] (Delhi High Court);

(v) S.P. Muthuraman v. Union of India [Original Application No. 37 of 2015 and
another, dated 7.7.2015] (National Green Tribunal, Principal Bench, New Delhi);

(vi) Research Foundation for Science Technology National Resource Policy v. Union
of India [(2005) 10 SCC 510];

(vii) Consumer Action Group v. State of Tamil Nadu.l(2000) 7 SCC 4251: and
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(viii) Lafarge Umiam Mining Private Limited v. Union of India [(2011) 7 SCC 338]

4(c) Judgments that were pressed into service are to buttress the aforesaid three
points of attack. While Sreeranganathan K.P., S. Nandakumar, Utkarsh Mandal,
Research Foundation for Science Technology National Resource Policy and Consumer
Action Group judgments were pressed into service to buttress the submission that
public hearing is extremely sanctus and non negotiable, S.P. Muthuraman judgment
was pressed into service to buttress the submission that ex post facto clearance takes
away scoping and the resultant EIA. Lafarge Umiam Mining Private Limited judgment
was pressed into service for both the above points, namely, public hearing is
sanctus/non negotiable and ex post facto clearance takes away scoping and the
resultant EIA. All judgments proceed on the premise that such environmental
clearances are based on precautionary principle. Indian Council for Enviro-Legal Action
judgment was pressed into service for polluter pays principle.

4(d) We heard the learned Additional Solicitor General Mr. G. Rajagopalan.

4(e) Learned Solicitor submits that the writ petitioner has misread the impugned
notification qua public hearing and scoping leading to EIA point. In support of his
submission, learned Solicitor took us through the impugned notification and submitted
that the EIA authority, being the Expert Appraisal Committee would assess the project
and the work done by the project proponent. In case of the finding/opinion of the
Expert Appraisal Committee being in the negative, all actions as per law, including
penal action under Section 19 of the E.P. Act would be initiated and no consent to
operate or occupy will be issued and closure of the project will be ensured.

4(f) Only in cases where findings of the Expert Appraisal Committee are in the
affirmative, projects will be referred under appropriate terms of reference for
undertaking assessment of environment impact, ecological damage, etc., In support of
this submission, learned Solicitor laid emphasis on paragraph 5 of the impugned
notification.

4(g) For the sake of convenience, we deem it appropriate to extract paragraphs 3,
4 and 5 of the impugned notification, which read as follows:

“(3) In cases of violation, action will be taken against the project proponent by
the respective State or State Pollution control Board under the provisions of section
19 of the Environment (Protection) Act, 1986 and further, no consent to operate or
occupancy certificate will be issued till the project is granted the environmental
clearance.

(4) The cases of violation will be appraised by respective sector Expert Appraisal
Committees constituted under sub-section (3) of Section 3 of the Environment
(Protection) Act, 1986 with a view to assess that the project has been constructed
at a site which under prevailing laws is permissible and expansion has been done
which can be run sustainably under compliance of environmental norms with
adequate environmental safeguards; and in case, where the finding of the Expert
Appraisal Committee is negative, closure of the project will be recommended along
with other actions under the law.

(5) In case, where the findings of the Expert Appraisal Committee on point at
sub-para (4) above are affirmative, the projects under this category will be
prescribed the appropriate Terms of Reference for undertaking Environment Impact
Assessment and preparation of Environment Management Plan. Further, the Expert
Appraisal Committee will prescribe a specific Terms of Reference for the project on
assessment of ecological damage, remediation plan and natural and community
resource augmentation plan and it shall be prepared as an independent chapter in
the environment impact assessment report by the accredited consultants. The
collection and analysis of data for assessment of ecological damage, preparation of
remediation plan and natural and community resource augmentation plan shall be
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done by an environmental laboratory duly notified under Environment (Protection)

Act, 1986, or a environmental laboratory accredited by National Accreditation Board

for Testing and Calibration Laboratories, or a laboratary of a Council of Scientific and

Industrial Research institution working the field of environment.”

4(h) We put it to learned Solicitor that paragraph 5 does not specifically provide for
public hearing. To this, it was represented by learned Solicitor that when EIA is done,
it will include public hearing and that it can be read into paragraph 5. We record this
submission. Therefore, this puts to rest the point of public hearing and scoping leading
to EIA.

4(i) With regard to precautionary principle, faced with the situation that ex post
facto clearance and regularization dates have been repeatedly extended time and
again by series of notifications, learned Additional Solicitor General at the bar, on
instructions, submits that this impugned notification shall clearly and certainly be only
a one time measure. We record this submission also. Notwithstanding the above
submissions, learned Additional Solicitor General pressed into service a judgment of a
learned Single Judge of this court in Hyundai Motors India Ltd. v. Union of India [2015
-2-L.W. 641] to drive home the principle that ex post facto approvals are permissible
in law.

4(j) The aforesaid case law does not help the respondent as it was rendered on an
entirely different realm qua facts. That would be evident from the fact that the
aforesaid Hyundai judgment refers to the celebrated Escorts Ltd. judgment in Life
Insurance Corporation of India v. Escorts Ltd. [(1986) 1 SCC 264] in paragraph 32
Hyundai Motors India Ltd.'s case. To be noted, Escorts judgment is a judgment of a
Constitution Bench. To put it in nutshell, the ratio laid down in Escorts judgment is
when the law provides for some form of consent, it can either be ‘prior consent’ or ‘ex
post facto consent’, but when the law specifically uses the expression ‘prior consent’,
the consent cannot be ex post facto. It is clearly articulated in paragraph 63 of the
Escorts judgment, which reads as follows:

“63. We have already extracted Section 29(1) and we notice that the expression
used is “general or special permission of the Reserve Bank of India” and that the
expression is not qualified by the word “previous” or “prior. While we are conscious
that the word “prior or “previous” may be implied if the contextual situation or the
object and design of the legislation demands it, we find no such compelling
circumstances justifying reading any such implication into Section 29(1). On the
other hand, the indications are all to the contrary. We find, on a perusal of the
several, different sections of the very Act, that the Parliament has not been
unmindful of the need to clearly express its intention by using the expression
“previous permission” whenever it was thought that “previous permission” was
necessary. In Sections 27(1) and 30, we find that the expression “permission” is
qualified by the word “previous” and in Sections 8(1), 8(2) and 31, the expression
“general or special permission” is qualified by the word “previous”, whereas in
Sections 13(2), 19(1), 19(4), 20, 21(3), 24, 25, 28(1) and 29, the expressions
“permission” and “general or special permission” remain unqualified. The distinction
made by Parliament between permission simpliciter and previous permission in the
several provisions of the same Act cannot be ignored or strained to be explained
away by us. That is not the way to interpret statutes. The proper way is to give due
weight to the use as well as the omission to use the qualifying words in different
provisions of the Act. The significance of the use of the qualifying word in one
provision and its non-use in another provision may not be disregarded. In our view,
the Parliament deliberately avoided the qualifying word previous in Section 29(1) so
as to invest the Reserve Bank of India with a certain degree of elasticity in the
matter of granting permission to non-resident companies to purchase shares in
Indian companies. The obiect of the Foreian Exchanae Reaulation Act. as alreadv
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explained by us, undoubtedly, is to earn, conserve, regulate and store foreign

exchange. The entire scheme and design of the Act is directed towards that end.

Originally the Foreign Exchange Regulation Act, 1947 was enacted as a temporary

measure, but it was placed permanently on the Statute Book by the Amendment

Act of 1957. The Statement of Objects and Reasons of the 1957 Amendment Act

expressly stated, “India still continues to be short of foreign exchange and it is

necessary to ensure that our foreign exchange resources are conserved in the
national interest”. In 1973, the old Act was repealed and replaced by the Foreign

Exchange Regulation Act, 1973, the long title of which reads: “An Act to consolidate

and amend the law regulating certain payments, dealings in foreign exchange and

securities, transactions indirectly affecting foreign exchange and the import and
export of currency and bullion, for the conservation of foreign exchange resources of
the country and the proper utilisation thereof in the interest of the economic
development of the country.” We have already referred to Section 76 which
emphasises that every permission or licence granted by the Central Government or
the Reserve Bank of India should be animated by a desire to conserve the foreign
exchange resources of the country. The Foreign Exchange Regulation Act is,
therefore, clearly a statute enacted in the national economic interest. When
construing statutes enacted in the national interest, we have necessarily to take the
broad factual situations contemplated by the Act and interpret its provisions so as
to advance and not to thwart the particular national interest whose advancement is
proposed by the legislation. Traditional norms of statutory interpretation must yield
to broader notions of the national interest. If the legislation is viewed and construed
from that perspective, as indeed it is imperative that we do, we find no difficulty in
interpreting “permission” to mean “permission”, previous or subsequent, and we
find no justification whatsoever for limiting the expression “permission” to “previous
previous” only. In our view, what is necessary is that the permission of the Reserve

Bank of India should be obtained at some stage for the purchase of shares by non-

resident companies.”

4(k) The above proposition laid down by the Constitution Bench of Hon'ble
Supreme Court in the celebrated Escorts judgment governs the field and is therefore
clearly indisputable.

4 (1) This takes us back to the impugned notification. It is the fervent submission of
the learned Solicitor that this is only an attempt to balance development on one hand
and environment protection on the other. Learned Solicitor, as set out supra would
assert that this will clearly and certainly be a one time measure.

4(m) After meeting the matter on merits qua challenge to the impugned
notification on the above said three points, learned Solicitor did assail the locus of the
writ petitioner. Considering the nature of the matter and the wider ramifications it has,
coupled with the fact that this is a public interest litigation and in the light of the
trajectory the hearing has taken, we are not going into the aspect of the locus of the
petitioner entity.

4(n) We are convinced that paragraphs 3, 4 and 5 of the impugned notification
alluded to supra coupled with the two undertakings made on instructions by learned
Additional Solicitor General that (a) public hearing can be read into paragraph 5 of the
impugned notification and (b) this shall certainly and clearly be a one time measure,
this writ petition can be closed and disposed of recording the above submissions. We
do so.

CONCLUSION:

5. We record the submissions of the learned Additional Solicitor General that (a)
public hearing can be read into paragraph 5 of the impugned notification and (b) this
shall certainly and clearly be a one time measure.
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DECISION:
6. This writ petition is disposed of on the above terms. No costs.
INDIRA BANERJEE, C.J.:— | have gone through the draft judgment prepared by my

esteemed brother, Sundar, J. and | am in full agreement with him.

7. This writ petition has been filed by way of public interest, inter alia, challenging a
notification, being S.0.804(E), dated 14.3.2017 to the extent the said notification
provides:

“13.(1) to (3) ...

(4) The cases of violation will be appraised by respective sector Expert Appraisal
Committees constituted under subsection (3) of Section 3 of the Environment
(Protection) Act, 1986 with a view to assess that the project has been constructed
at a site which under prevailing laws is permissible and expansion has been done
which can be run sustainably under compliance of environmental norms with
adequate environmental safeguards; and in case, where the finding of the Expert
Appraisal Committee is negative, closure of the project will be recommended along
with other actions under the law.”

8. The grounds on which the notification has been challenged have elaborately been
enumerated by Sundar, J. and the same are not reiterated, to avoid prolixity. The
thrust of the objection to the impugned notification is to the decision to recommend
closure of the projects only in case the Expert Appraisal Committee is of the view that
the project has not been constructed at a site, which, under prevailing laws, is
permissible or expansion that has been done cannot be run sustainably in compliance
with the environmental norms and with adequate environmental safeguards.

9. There is increasing concern over environmental degradation the world over.
Pollution and consequential concentration of harmful chemicals in the atmosphere by
reason of emission of green house gases by reason of use of motors and machines are
assuming alarming proportions. Pulmonary disorders as a result of pollution have
become a life threatening health hazard.

10. The anxiety to protect the environment has led to deliberations and discussions
at the National as also International levels. Under the aegis of the United Nations, a
Conference on the Human Environment was held in Stockholm way back in June,
1972.

11. The Environment (Protection) Act, 1986, hereinafter referred to as “the 1986
Act”, has been enacted as a consequence of decisions taken at the United Nations
Conference on Human Environment held in Stockholm in June, 1972, in which India
participated, with a view to take appropriate steps for protection and improvement of
environment.

12. The statement of objects and reasons for enactment of the 1986 Act declares
that the Act has been prompted by concern over the state of environment that has
grown the world over since the sixties. The decline in environmental quality has been
evidenced by increasing pollution, loss of vegetal cover and biological diversity,
excessive concentration of harmful chemicals in the ambient atmosphere, growing
risks of environmental accidents and threats to life support systems.

13. The resolve to protect and enhance the environmental quality found expression
in the decisions taken at the United Nations Conference on the Human Environment
held in Stockholm in June, 1972. Government of India participated in the conference
and strongly voiced the environmental concerns. While measures had been taken
before and after the conference, the need for a general legislation to implement the
decisions of the conference was felt.

14. Section 3(1) of the 1986 Act empowers the Central Government to take all such
measures as it might deem necessary or expedient for the purpose of protecting and
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improving the quality of the environment and preventing, controlling and abating
environmental pollution.

15. Sub-section (2) of Section 3 of the 1986 Act enables the Central Government to

take, inter alia, the following measures:

“(i) co-ordination of actions by the State Governments, officers and other
authorities-

(a) under this Act, or the rules made thereunder; or

(b) under any other law for the time being in force which is relatable to the

objects of this Act;

(ii) planning and execution of a nation-wide programme for the prevention, control
and abatement of environmental pollution;

(iii) laying down standards for the quality of environment initsvarious aspects;

(iv) laying down standards for emission or discharge of environmental pollutants
from various sources whatsoever: Provided that different standards for emission
or discharge may be laid down under this clause from different sources having
regard to the quality or composition of the emission or discharge of
environmental pollutants from such sources;

(v) restriction of areas in which any industries, operations or processes or class of
industries, operations or processes shall not be carried out or shall be carried out
subject to certain safeguards;

(vi) laying down procedures and safeguards for the prevention of accidents which
may cause environmental pollution and remedial measures for such accidents;
(vii) laying down procedures and safeguards for the handling of hazardous

substances;

(viii) examination of such manufacturing processes, materials and substances as
are likely to cause environmental pollution;

(ix) carrying out and sponsoring investigations and research relating to problems of
environmental pollution;

(X) inspection of any premises, plant, equipment, machinery, manufacturing or
other processes, materials or substances and giving, by order, of such directions
to such authorities, officers or persons as it may consider necessary to take steps
for the prevention, control and abatement of environmental pollution;

(xi) establishment or recognition of environmental laboratories and institutes to
carry out the functions entrusted to such environmental laboratories and
institutes under this Act;

(xii) collection and dissemination of information in respect of matters relating to
environmental pollution;

(xiii) preparation of manuals, codes or guides relating to the prevention, control and
abatement of environmental pollution;

(xiv) such other matters as the Central Government deems necessary or expedient
for the purpose of securing the effective implementation of the provisions of this
Act.”

16. Sub-section (3) of Section 3 of the 1986 Act provides as follows:

Section 3(3). The Central Government may, if it considers it necessary or
expedient so to do for the purposes of this Act, by order, published in the Official
Gazette, constitute an authority or authorities by such name or names as may be
specified in the order for the purpose of exercising and performing such of the
powers and functions (including the power to issue directions under section 5) of
the Central Government under this Act and for taking measures with respect to
such of the matters referred to in sub-section (2) as may be mentioned in the order
and subiect to the supervision and control of the Central Government and the
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provisions of such order, such authority or authorities may exercise the powers or

perform the functions or take the measures so mentioned in the order as if such

authority or authorities had been empowered by this Act to exercise those powers
or perform those functions or take such measures.”

17. Subject to the provisions of the 1986 Act, the Central Government has power
under sub-section (1) of section 3 to take all such measures as it deems necessary or
expedient for the purpose of protecting and improving the quality of the environment
and preventing, controlling and abating environment pollution.

18. Section 5 of the 1986 Act provides that notwithstanding anything contained in
any other law, but subject to the provisions of the 1986 Act, the Central Government
may in exercise of its powers and performance of its functions under the 1986 Act
issue directions in writing to any person, officer or any authority and such person,
officer or authority shall be bound to comply with such directions.

19. In exrecise of such power conferred on the Central Government, the Ministry of
Environment, Forest and Climate Change issued Office Memoranda dated 12t
December 2012 and 27* June 2013 requiring environmental clearance in respect of
projects.

20. By an order dated 28™ November 2014 in the case of Hindustan Copper Limited
v. Union of India, being W.P.(C) No. 2364 of 2014, the High Court of Jharkhand held
that the conditions laid down under Office Memorandum dated 12t December 2012 in
paragraph 5(i) and 5(ii) were illegal and unconstitutional.

21. The High Court held that action for the alleged violation would have to be an
independent and separate proceeding. Consideration of a proposal for environment
clearance could not await initiation of action against the project proponent. The High
Court also held that the proposal for environment clearance must be examined on its
merits, independent of any proposed action for the alleged violation of the
environmental laws.

22. It appears that National Green Tribunal (Principal Bench) also passed an order
dated 7t July 2015 in Original Application No. 37 of 2015 and Original Application No.
213 of 2015 holding that the Office Memoranda dated 12™ December 2012 and 24t
June 2013 with regard to consideration of proposals for Terms of Reference or
Environment Clearance or Coastal Regulation Zone Clearance involving violations of
the 1986 Act or Environment Impact Assessment Notification, 2006, Coastal
Regulation Zone Notification, 2011 could not alter or amend the provisions of the
Environment Impact Assessment Notification, 2006 and quashed the same.

23. The Ministry of Environment Forest and Climate Change and the State
Environment Impact Assessment Authorities had been receiving proposals under the
Environment Impact Assessment Notification, 2006 for grant of Terms of Reference
and Environmental Clearance for projects which had started the work on site,
expanded production beyond the limit of environmental clearance or changed the
product mix without obtaining prior environmental clearance.

24. The Ministry of Environment, Forest and Climate Change deemed it necessary
that all entities not complying with the environmental regulation under Environment
Impact Assessment Notification, 2006, be brought to comply with the environmental
laws in expedient manner, for the purpose of protecting and improving the quality of
the environment and reducing environmental pollution.

25. The Ministry of Environment, Forest and Climate Change deemed it necessary
to bring such projects and activities in compliance with the environmental laws at the
earliest point of time, rather than leaving them unregulated and unchecked, which
would be more damaging to the environment.

26. In furtherance of this objective, the Government of India deemed it essential to
establish a process for appraisal of cases of violation of norms. and prescribina such
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adequate environmental safeguards that would deter violation of the provisions of
Environment Impact Assessment Notification, 2006 and ensure that damage to
environment was adequately compensated for.

27. In Indian Council for Enviro-Legal Action v. Union of India, reported in (1996) 3
SCC 212, the Supreme Court analyzed relevant provisions of environmental laws and
concluded that damages might be recovered under the provisions of the 1986 Act,
inter alia, to implement measures that were necessary or expedient for protecting and
promoting the environment. The Supreme Court affirmed that the power of the Central
Government under Section 3 of the 1986 Act was wide and included the power to
prohibit an activity, close an industry, direct to carry out remedial measures, and
wherever necessary impose the cost of remedial measures upon the offending
industry. The question of liability of the respondents to defray the costs of remedial
measures could also be looked into from the principle “polluter pays”.

28. This principle demands that the financial costs of preventing or remedying
damage caused by pollution should lie with the undertakings which cause the
pollution.

29. In exercise of power under Section 3(1)(a)(i) and Section 3(2)(v) of the 1986
Act read with Rule 5(3)(d) of the Environment (Protection) Rules, 1986, the Central
Government has issued the impugned notification directing that the projects or
activities or the expansion of modernization of existing projects or activities requiring
prior environmental clearance under the Environment Impact Assessment Notification,
2006 entailing capacity addition with change in process or technology or both,
undertaken in any part of India without obtaining prior environmental clearance from
the Central Government or by the State Level Environment Impact Assessment
Authority, as the case might be, duly constituted by the Central Government under
sub-section (3) of section 3 of the 1986 Act shall be considered a case of violation of
the Environment Impact Assessment Notification, 2006 and would be dealt with
strictly as per the procedure specified in the said notification.

30. Paragraphs 13(2) to 13(7) read as follows:

“(2) In case the projects or activities requiring prior environmental clearance
under Environment Impact Assessment Notification, 2006 from the concerned
Regulatory Authority are brought for environmental clearance after starting the
construction work, or have undertaken expansion, modernization, and change in
product-mix without prior environmental clearance, these projects shall be treated
as cases of violations and in such cases, even Category B projects which are
granted environmental clearance by the State Environment Impact Assessment
Authority constituted under sub-section (3) Section 3 of the Environment
(Protection) Act, 1986 shall be appraised for grant of environmental clearance only
by the Expert Appraisal Committee and environmental clearance will be granted at
the Central level.

(3) In cases of violation, action will be taken against the project proponent by
the respective State or State Pollution ControlBoard under the provisions of section
19 of the Environment (Protection) Act, 1986 and further, no consent to operate or
occupancy certificate will be issued till the project is granted the environmental
clearance.

(4) The cases of violation will be appraised by respective sector Expert Appraisal
Committees constituted under subsection (3) of Section 3 of the Environment
(Protection) Act, 1986 with a view to assess that the project has been constructed
at a site which under prevailing laws is permissible and expansion has been done
which can be run sustainably under compliance of environmental norms with
adequate environmental safeguards; and in case, where the finding of the Expert
Appraisal Committee is negative, closure of the project will be recommended along
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with other actions under the law.

(5) In case, where the findings of the Expert Appraisal Committee on point at
sub-para (4) above are affirmative, the projects under this category will be
prescribed the appropriate Terms of Reference for undertaking Environment Impact
Assessment and preparation of Environment Management Plan. Further, the Expert
Appraisal Committee will prescribe a specific Terms of Reference for the project on
assessment of ecological damage, remediation plan and natural and community
resource augmentation plan and it shall be prepared as an independent chapter in
the environment impact assessment report by the accredited consultants. The
collection and analysis of data for assessment of ecological damage, preparation of
remediation plan and natural and community resource augmentation plan shall be
done by an environmental laboratory duly notified under Environment (Protection)
Act, 1986, or a environmental laboratory accredited by National Accreditation Board
for Testing and Calibration Laboratories, or a laboratory of a Council of Scientific and
Industrial Research institution working in the field of environment.

(6) The Expert Appraisal Committee shall stipulate the implementation of
Environmental Management Plan, comprising remediation plan and natural and
community resource augmentation plan corresponding to the ecological damage
assessed and economic benefit derived due to violation as a condition of
environmental clearance.

(7) The project proponent will be required to submit a bank guarantee equivalent
to the amount of remediation plan and Natural and Community Resource
Augmentation Plan with the State Pollution Control Board and the quantification will
be recommended by Expert Appraisal Committee and finalized by Regulatory
Authority and the bank guarantee shall be deposited prior to the grant of
environmental clearance and will be released after successful implementation of the
remediation plan and Natural and Community Resource Augmentation Plan, and
after the recommendation by regional office of the Ministry, Expert Appraisal
Committee and approval of the Regulatory Authority.”

31. There can be no doubt that the need to comply with the requirement to obtain
environmental clearance is non-negotiable. Environmental clearance ensures
compliance of environmental laws. A project can be set up or allowed to expand
subject to compliance of the requisite norms. The environmental clearance is subject
to the satisfaction of the existence of necessary infrastructural facilities and equipment
for compliance of environmental norms. To protect the future generations, it is
imperative that pollution laws be strictly enforced. Under no circumstances, can
industries which pollute be allowed to operate and degrade the environment?

32. The question is whether an establishment contributing to the economy of the
country and providing livelihood to hundreds of people should be closed down only
because of failure to obtain prior environmental clearance, even though the
establishment may not otherwise be violating pollution laws or the pollution, if any,
can conveniently and effectively be checked. The answer necessarily has to be in the
negative.

33. The Central Government is well within the scope of its powers under Section 3
of the 1986 Act to issue directions to control and/or prevent pollution including
directions for prior environmental clearance before a project is commenced. Such prior
environmental clearance is necessarily granted upon examining the project from the
angle of environmental pollution. However, one time relaxation and that too only in
cases where the projects are otherwise in compliance with or can be made to comply
with the pollution norms is, in my view, not impermissible. The notification ought not
to be interfered with.

34. It is reiterated that protection of environment and prevention of environmental

58



® SCC Online Web Edition, Copyright © 2021
SCC Page 11 Thursday, July 29, 2021
Printed For: Mr. Tarun Gupta
m SCC Online Web Edition: http://www.scconline.com

The surest wayto legal research!

pollution and degradation are non-negotiable. At the same time, the Court cannot
altogether ignore the economy of the Nation and the need to protect the livelihood of
hundreds of employees employed in projects, which as stated above, otherwise comply
with or can be made to comply with norms.

35. The impugned notification does not compromise with the need to preserve
environmental purity, but only allows those industries and/or projects which might
otherwise have been given prior environmental clearance, but omitted to obtain
environmental clearance to operate, on the conditions imposed by the authorities
concerned, including their liability under the principle “polluter pays”.

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/
notification is being circulated on the condition and understanding that the publisher would not be liable in any manner by reason of any mistake
or omission or for any action taken or omitted to be taken or advice rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/
rule/ regulation/ circular/ notification. All disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The
authenticity of this text must be verified from the original source.

© EBC Publishing Pvt.Ltd., Lucknow.
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ANNEXURE-A-9

(To be published in the Gazette of India, Extraordinary,
Part-II, Section 3, Subsection (ii))
MINISTRY OF ENVIRONMENT, FOREST AND CLIMATE
CHANGE
New Delhi, the December, 2018

NOTIFICATION

S.0.Whereas, the {following notification which the
Central Government proposes to issue, in exercise of the
powers conferred by sub-section (1), and clause (v) of
sub-section (2) of section 3 of the Environment
(Protection) Act, 1986 (29 of 1986) for imposing certain
restrictions and prohibition on the undertaking some
projects or activities or, expansion or modernization of
such existing projects or activities entailing capacity
addition, in any part of India, in supersession of the
Environment Impact Assessment notification vide S.O.
1533 dated the 14th September, 2006 and its
subsequent amendments, is hereby published, as
required under sub-rule (3) of rule 5 of the Environment
(Protection) Rules, 1986, for the information of the

public likely to be affected thereby; and notice is hereby

60



given that the said draft notification shall be taken into
consideration on or after the expiry of a period of sixty
days from the date on which copies of the Gazette
containing this notification are made available to the
Public;

Any person interested in making any objections or
suggestions on the proposal contained in the draft
notification may forward the same in writing for
consideration of the Central Government within the
period so specified to the Secretary, Ministry of
Environment, Forest and Climate Change, Indira
Paryavaran Bhawan, Jor Bagh Road, Aliganj, New
Delhi- 110003, or send it to the e-mail address

afv.vidyvathi@gov.in and sharath.kr@gov.in.

Draft Notification

Whereas by notification of the Government of India
in the erstwhile Ministry of Environment and Forests
vide number S.O. 1533 (E) dated the 14th September,
2006 (hereinafter referred to as the said notification),
the Central Government imposed certain restrictions

and prohibitions on the undertaking of some projects or
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activities or expansion or modernization of such existing
projects or activities entailing capacity addition, in any
part of India, listed in Schedule to the said notification
unless prior Environmental Clearance (EC) has been
accorded by the Central Government or the State level
Environmental Impact Assessment Authority or District
level Environmental Impact Assessment Authority, as
the case may be, in accordance with the procedure
specified in the said notification;

And whereas, the said notification has succeeded
in realizing necessary environmental safeguards by
assessing the environmental impacts due to the
proposed projects or activities that require prior
environmental clearance at the planning stage itself
through a transparent process involving consultations
with public and relevant experts;

And whereas, the Central Government has
reviewed through the Expert Committee constituted for
the purpose the existing restrictions imposed on
undertaking projects or activities and the procedures

and practices of environmental clearance to include
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only projects and activities with significant
environmental impacts, and also to identify problems,
constraints and measures required to be addressed for
making the Environmental Impact Assessment (EIA)
and prior environmental clearance processes more
transparent, efficient, effective, and decentralized;

And whereas, as a result of the review a revised list
of projects and activities which would require prior
Environmental Clearance and a revised Environmental
Clearance process has been formulated by the Central
Government;

And whereas, the Central Government considers,
it is necessary in the public interest to impose certain
restrictions and prohibitions on new projects or
activities, or on the expansion or modernization of
existing projects or activities, as indicated in the
Schedule to this notification, being undertaken in any
part of India, unless prior environmental clearance has
been accorded in accordance with the procedure
specified in this notification, by the Central Government

or the State or Union Territory level Environment
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Impact Assessment Authority (SEIAA) or District level
Environmental Impact Assessment Authority, as the
case may be, for the purpose of this notification;

Now, therefore, the following draft notification
which the Central Government proposes to issue in
exercise of the powers conferred by sub-section (1) and
clause (v) of sub-section (2) of section 3 of the
Environment (Protection) Act, 1986, read with clause (d)
of sub-rule (3) or rule 5 of the Environment (Protection)
Rules, 1986 and in supersession of the notification
number S.0. 1533 (E) dated the 14th September, 2006
read with subsequent amendments, except in respect of
things done or omitted to be done before such
supersession, the Central Government hereby
publishes this, draft notification as required under sub
rule (3) of rule S of the Environment (Protection) Rules,
1986, which shall on and-from the date of its final
publication require new projects or capacity addition
listed in the Schedule to this notification to be
undertaken in any part of India only after the same has

been accorded prior environment clearance by the
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Central Government of the State Level Examination
Impact Assessment Authority concerned or District level
Environmental Impact Assessment Authority
concerned, as the case may be, in accordance with the
requirements and procedure specified hereinafter in
this notification.

2. Requirements of prior Environmental Clearance
(EC):-

The following projects or activities shall require prior
environmental clearance from the concerned regulatory
authority, which shall hereinafter be referred to be as
the Central Government in the Ministry of Environment,
Forest and Climate Change for matters falling under
Category ‘A’ in the Schedule and at State level the State
Environment Impact Assessment Authority (SEIAA) for
matters falling under Category ‘BI’ and Category' “B2”
in the said Schedule and at District Level, the District
Environment Impact Assessment Authority (DELAA) for
matters falling under Category ‘B2’ for mining of minor
minerals in the said Schedule, before any construction

work, or preparation of land by the project management
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except for securing the land, is started on the project or

activity:

@)

(i)

All new projects or activities listed in the
Schedule to this notification;

Expansion or modernization or any change in
product mix or any change in process of
existing projects or activities listed in the
Schedule to this notification resulting in
capacity beyond the limits specified for the
concerned sector, that 1is, projects or
activities which cross the threshold limits

given in the Schedule.

3. State Level Environment Impact Assessment

Authority: -

1)

A  State Level Environment Impact
Assessment Authority (hereinafter referred to
as the SEIAA) shall be constituted by the
Central Government under sub-section (3) of
section 3 of the Environment (Protection) Act,
1986 comprising of three Members including

a Chairman and a Member-Secretary to be
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(2)

nominated by the State Government or the

Union Territory Administration concerned.

The Member-Secretary shall be a serving
officer of the concerned State Government or
Union Territory Administration familiar with

environmental laws.

The Chairman shall be an expert in terms of
eligibility criteria given in APPENDIX XTV in
one of the specified fields, with sufficient
experience in environmental policy or

management.

The other member shall be an expert fulfilling
the eligibility criteria given in APPENDIX-XIV
in one of the specified fields.

The State Government or Union Territory
Administration shall forward the names of
the Members and the Chairman referred in
sub- paragraph 3 to 4 above to the Central
Government before 30 days of expiry of the

tenure of existing SEIAA and the Central
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(6)

Government shall constitute the SEIAA as an
authority for the purposes of this notification
within thirty days of the date of receipt of the
names.

In case the State Government or Union
Territory Administration fails to forward the
names of the Members and the Chairman
referred in sub- paragraph 3 to 4 above to the
Central Government before 30 days of expiry
of the tenure of the existing SEIAA, the
Central Government shall constitute the
SEIAA as an authority for the purposes of
this notification.

The non-official Member and the Chairman
shall have a fixed term of three years (from
the date of the publication of the notification
by the Central Government constituting the
authority).

All decisions of the SEIAA shall be taken in a

meeting and shall ordinarily be unanimous;

Provided that, in case a decision is taken by
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majority, the details of views, for and against it, shall be

clearly recorded in the minutes and a copy thereof sent

to Ministry of Environment, Forest and Climate Change.

3A. District Level Environment Impact Assessment

Authority

@)

(iii)

(iv)

A District Level Environment Impa